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RECENT DECISIONS
The authority cited by the court in support of the rule in the instant
case substantially supports the latter proposition, with the exception of one
case,' which does not apply to the issue at hand.
The Supreme Court of West Virginiae summarized the entire problem
when it stated:
In the argument submitted here in support of the court's final rul-
ing upon the question, it is frankly admitted that [business] prof-
its cannot be included in the verdict as an element or item of com-
pensation or damages; but it is earnestly insisted that profits
actually derived from business conducted upon the property may
be proved as one of the circumstances tending to show market
value. The distinction between the two offices of proof is obvious,
but it does not overcome the objection to the evideuce in question.
There is a clear distinction, but it is not coextensive with the differ-
ence. The rental value is always admisible because it is almost as
fixed and certain as the mr-rket value of the property. The profits
derived from a business c-nducted upon the property are uncertain
and speculative in churacter, because the question of profit and
loss, or the amount of profit, in the event of any, depends more
upon the capital invested, general business conditions, and the
trading skill and business capacity of the person conducting it,
than it does fromn the location of the place of business. Profits al-
ready derived from a business may not be speculative, in the true
sense of the term; but they would, nevertheless, constitute an un-
certain measure of the value of the property upon which the busi-
ness is ca,.-ed on. The argument submitted in support of the
admissibility of this evidence is plausible; but it is not in harmony
with our decisions nor with the weight of authority throughout
the country.
The result of the raling in the iL-tant case, allowing evidence of busi-
ness profits to be admitted in all cases, could well be verdicts far in excess
of that contemplated as "just compensation" by the framers of the Con-
stitution. If the question should arise again, a careful differentiation
should be made between revenue arising from the land itself and revenue
arising from a business conducted upon the land. "
CONRAD B. FREDRICKS
WORKMEN'S COMPE::SATION AWARD CANNOT BE BASED SOLELY UPON
CLAIMANT'S UNCORROBORATED TESTIMONY-Claimant lost part of his hand
and sustained a hea~y bw to his shoulder in a sawmill accident. The In-
dustrial Accident Bo-ri gianted an award for the loss of hand under the
specific injury provision of the Workmen's Compensation Act, but refused
'Spokane Cattle Loan Co. v. Jrane Creek Sheep Co., 36 Idaho 786, 213 Pac. 699
(1923) (dealing with the. questio-- of a- undertaking upon appeal).
"Gauley & E. Ry. v. Conley, 84 W. Va. 489, 10- S.E. 290, 291, 7 A.L.R. 157 (1919).
'For a detailed analysis of the problem, sc) ORGm, V&uArio UNDEP THE LAw OF
EMINENT DOMAIN chs. XIV, XV (2d ed. 1953).
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an award for permanent partial disability which the claimant urged re-
sulted from persistent pain in his arm and shoulder. The Board's physician
felt that any significant disability was confined to the hand, but admitted
that the existence of additional pain could only be verified by the claimant.
Further doubt was castupon the claimant's allegation of additional pain by
his failure to mention it in his original report.' The district court affirmed
the Board's findings. On appeal to the Montana Supreme Court, held, af-
firmed. The findings of the' Board and the affirmance by the district court
cannot be overturned upon the basis of a claimant's uncorroborated testi-
mony, particularly when doubt is cast upon the testimony; the Board may
not even properly grant an award based solely upon a claimant's uncor-
roborated, though uncontradicted and wholly credible, testimony. Breck-
told v. Industrial Accident Board, 350 P.2d 383 (Mont. 1960) (Justices Bot-
tomly and Adair dissenting).
The rule of law announced by the court, that upon affirmance by the
district court the determinations of the Board will be overturned only where
the evidence preponderates against them, is in accord with prior Montana
cases.' Particularly since there is some doubt in the testimony of the claim-
ant the rule may well have been properly applied in this case. However,
the court went further and indicated that even if the testimony of the claim-
ant had been free from doubt his subjective testimony could never be suf-
ficient to preponderate against the determination of the Board. In fact,
the court, in further dictum, clearly and emphatically states that the Board
may not properly grant an award based solely upon claimant's uncon-
tradicted, credible testimony :'
While we realize, that there are cases in other jurisdictions which
allow compensation on the basis of claimant's testimony standing
alone, we feel that to condone such a practice would be tantamount
to waiving all requirements for proof of disability. Though an
occasional valid claim may go uncompensated, this is preferable to
a situation in which a workman could obtain compensation solely
upon his testimony of disability without any substantiation by ob-
jective witnesses.
The weight to be given the uncontradicted testimony of an interested
witness is a matter of dispute. At one extreme it is contended that men,
under the bias of interest, cannot judge correctly even when they most
earnestly desire to do so. This reasoning justifies the rule that such testi-
'Other indications of incredibility were a contradiction in the claimant's testimony
concerning to whom he first reported the additional pain, and the failure of the
claimant to have his own doctor testify.
'Laukaitis v. Sisters of Charity of Leavenworth, 135 Mont. 469, 342 P.2d 752 (1959);
Birnie v. United States Gypsum Co., 134 Mont. 39, 328 P.2d 133 (1958) ; Murphy v.
Anaconda Co., 133 Mont. 198, 321 P.2d 1094 (1958) ; Moffett v. Bozeman Canning
Co., 95 Mont. 347, 26 P.2d 973 (1933).
"Instant case at 386. The dissent strongly disagrees with this statement, claiming
that the testimony of one witness is sufficient to prove any fact and that the law
must be liberally construed in favor of the injured workman.
The question of what constitutes corroborative evidence is difficult. The dis-
sent felt that claimant's testimony was corroborated in the instant case since it
was shown that a growth temporarily appeared on the claimant's elbow and an eye-
witness testified that the claimant suffered a blow to his shoulder.
[Vol. 22,
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mony, standing alone, can never warrant a directed verdict.' Dean Wig-
more, on the other hand, contends that to take such a position is to pre-
sume perjury on the part of the witness.! He prefers a more modern ap-
proach, namely, the mere fact of interest, in and of itself, does not render
it reasonable to disbelieve such testimony; and when the testimony of the
party with the burden of proof is clear, cogent, and uncontradicted the
judge may direct a verdict accordingly.! The courts, however, have been
reluctant to grant directed verdicts on the strength of the testimony of an
interested witness alone. The rule more frequently accepted is that if a
witness has a personal interest in the result, his credibility is an issue of
fact which must always go to the jury.'
The weight to be given an interested witness's testimony is particularly
important in the field of workmen's compensation. Frequently the claim-
ant alone has knowledge of certain facts necessary to establish the award.
Three general situations illustrate this point. First, the claimant may be
the only one who knows whether the injury was actually caused by an ac-
cident. In Bobertz v. Township of Hillside,' a sewer inspector claimed he
contracted typhoid fever as the result of an accident. His account that
while alone in a sewer manhole he slipped and fell, spattering sewage on
his face and mouth, was accepted and compensation was awarded. Second,
the claimant may be the only one who knows whether the accident hap-
pened in the course of employment. In Dole v. Industrial Commission,'
the claimant's eye wqs seriously injured by a jolt which detached the retina.
His account that it happened while driving his employer's laundry truck
several weeks before, was accepted and compensation was awarded. Third,
the claimant may be the only one who knows the extent of his disability.
In the instant case the only evidence of the additional disability due to
pain comes from the claimant himself.
4Bobbd, The Uncontradicted Testimony of an Interested Witness, 20 CORN.L L.Q. 33
(1934). Bobb6 further states that "men will, even though not consciously, suppress
some facts, soften or modify others, and give to all color and impress as is most
favorable to themselves." The natural distrust of such evidence, he claims, required
an "epoch-making struggle" before such evidence was even admitted in court.
'9 WIGMORE, EVIDENCE § 2495. (3d ed. 1940).
"Ibid. For cases in support of this view, see Annot., 62 A.L.R. 2d 1201 (1958).
'Langley v. Pacific Gas & Elec. Co., 41 Cal. App. 2d 655, 262 P.2d 846 (1953) ; Elia-
son v. Geil, 114 Mont. 97, 132 P.2d 158 (1942) ; Monaghan v. Standard Motor Co.,
96 Mont. 165, 29 P.2d 378 (1934) (dictum) ; Renland v. First Nat'l Bank, 90 Mont.
424, 4 P.2d 488 (1931). For numerous cases in other jurisdictions see Annot., 62
A.L.R.2d 1198 (1958). For a case in Montana which appears to follow the Wig-
more view, see Sullivan v. Northern Pac. Ry., 109 Mont. 93, 94 P.2d 651 (1939) ;
however, this case may be distinguished, since there were several witnesses, not
themselves parties to the suit but rather employees of the defendant, and not on
the side required to sustain the burden of proof.
The same problem arises in the field of equity where the judge must determine
whether the decision can be based on the strength of an interested witness's testi-
mony alone. When such testimony is uncorroborated the judge is generally given a
free hand to accept it or reject it as he sees fit. O'Sullivan v. Simpson, 123 Mont.
314, 212 P.2d 435 (1949) ; Reid v. Hennessy Merc. Co., 45 Mont. 383, 123 Pac. 397
(1912). He must look to the appearance, demeanor, and mannerisms of the witness
while in court and any other factors which tend to prove or disprove the witness's
credibility. Reid v. Hennessy Merc. Co., supra.
8125 N.J.L. 321, 15 A.2d 796 (1940).8115 Utah 311, 204 P.2d 462 (1949).
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American cases dealing with the weight of a claimant's testimony in
the three aforementioned situations are not in accord and cannot be re-
conciled. Professor Larsen, the chief text writer in this field, attempts to
make such a reconciliation as follows: The trier of fact may treat the claim-
ant's uncorroborated testimony as it sees fit, but if it denies the award it
must give reasons for disbelieving the testimony or be reversed for arbi-
trariness.' More realistically, a court may take any one of three positions.
First, if the testimony of the claimant is credible and uncontradicted it is
binding upon the trier of facts even though it is uncorroborated.' The dis-
sent in the instant case advocates this position. Second, if the testimony of
the claimant is credible and uncontradicted, but lacking corroboration, the
trier of facts may give to such evidence whatever weight it sees fit.' The
greatest number of cases-take this position. Third, even though the testi-
mony of the claimant is credible and uncontradictod it is not sufficient
as a matter of law unless it is corrol rated.' This view is taken by the
majority in the instant case.
Arguments for the adoption of the latter position have considerable
merit. If corroborat:on were not required it would be easy for an em-
ployee to fabricate facts which would be sufficient to grant him an award.
For example, a claimant could allege a fictitious accident to explain how
he contracted a contagious disease; a claimant could falsely allege that an
injury, particularly a latent one, happened while he was on the job; and a
claimant could allege that increased pain made him unable to work when,
in fact, no such pain existed. In each case there may be no way to eon-
trauct or discredit the claimant's false testimony except by impeachment
on a collateral matter. Many claimar-ts would undoubtedly receive awards
on unwarrantpd claims.
Arguments for the adoption of the first position (that credible and un-
contradicted testimony is binding upon the trier of fact even though it is
uncorroborated) also have considerable merit. If corroboration were al-
ways required it often would be impossible for the legitimate claimant to
succeed. Because of the peculiar circumstances of the accident, the employ-
102 LARSEm, WORKMEN'S COMPENSATION LAW § 80.20 (1952).
"Pierstorff v. Gray's Auto Shop, 58 Idaho 438, 74 P.2d 171 (1937) ; Lucedale Veneer
Co. v. Rogers, 211 Miss. 613, 53 So. 2d 69 (1952) ; Walsh-Kaiser Co. v. Della Morte,
75 R.I. 325, 69 A.2d 689 (1949).
'Gotich v. Kalamazoo Stove Co., 352 Mich. 88, 88 N.W.2d 249 (1958) ; Garner v.
Research Clinic, 280 S.W.2d 416 (Mo. App. 1955) ; Oden v. Foster & Creightcn Co.,
201 Tenn. 237, 298 S.W.2d 711 (1957) ; Holland v. Industrial Comm'n. of Utah, 5
Utah 2d 105, 297 P.2d 239 (1956). This position is often stated differently, namely,
that the commision or board may accept the uncontradicted testimony of the claim-
ant (implying that it is not required to accept it) or that the commission or board
is not required to accept ,the uncontradicted testimony of the claimant (implying
that it may acept it). State Compensation Insurance Fund v. Industrial Accident
Comm'n., 24 Cal. Comp. Cases 302, 1 Cal. Rptr. 73 (Dist. Ct. App. 1959), is an ex-
ample of the former statement and Hemans v. Industrial Comm'n., 266 Wis. 100, 62
N.W.2d 406 (1954), is an example of the latter.
'aJohnson v. Brown Paper Mill Co., 35 So. 2d 774 (La. App. 1948). This position is
frequently taken in regard to the statements of the injured worker made to others
before death, as in Kemp v. Sterling Engine Co., 245 N.Y. Supp. 660 (App. Div.
1930). Accord, Sligh v. Newberry Electric Co-op., 216 S.C. 401, 58 S.E.2d 675(1950). However, a broad definition of corroboration tempers the requirement con-
siderably; see e.g., Associated Gen. Contractors of America v. Cardillo, 106 F.2d
327 (D.C. Cir. 1939).
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ment, or the injury, corroboration of the claimant's testimony may not be
poEsible. Thus, the insurer's financial burden of paying dishonest claims
is countered by the natural sympathy for the employee whose honest claim
goes uncompensated."' Three reasons can be advanced for preferring the
first position over the third position. First, the burden of obtaining evi-
dence to discredit or to corroborate the claimant's testimony, if such evi-
dence can be obtained, may be considerable (crucial medical witnesses are
often quite expensive) and the insurers are better prepareO to meet this
burden tl an are the claimants. Second, most states provide that workmen's
compensation laws must be liberally construed in fafor of the claimant.'
Third, as a policy matter, it is better for the law to assume the claimants
are truthful than to assume they are deceitful.
The second position, permitting the trier of fact to give to the testimony
whatever weight it sees fit, provides a good compromise. The board, com-
mission, jury or judge can look at all the circumstances and all the testi-
mony of the claimant, including his appearance, demeanor, and manner of
testifying, in deciding whether to believe the claimant. Such a position is
more likely to achieve justice and to avoid hardship on either the insurer
or the claimant.
The National Association of Claimant's Compensation Attorneys takes
the interesting position that there must be affirmative evidence to deny com-
pensation just as there must be affirmative evidence to grant it.' The board
or commission, they claim, should not have the power to deny an award
even when the credibility of the claimant's testimony is attacked; there
must be affirmative evidence contradicting or impeaching his testimony to
justify a denial. Although this view places a greater burden on the in-
surer who can better afford it financially, it ignores the fundamental rules
regarding the burden of proof and has not found support in any of the
cases.
The instant case indicates that Montana has adopted the third position.
Although the statement on the problem of uncontradicted, credible testi-
mony of the claimant is dictum it is a clear statement of position and ap-
pears to be the only statement to date of the Montana court on the problem.
It will undoubtedly cause difficulty in the future as pressure increases for
greater and more complete claimant benefits.
THOMAS E. TOWE
GRAZING PERMIT HoLDER LIABLE FOR TRESPASS OF ANIMALS ON UN-
PATENTED MINING CLAIM-Plaintiffs' were holders of unpatented mining
claims located on national forest land. Defendant had been granted a fed-
J This conflict of policy perhaps explains the confusion in the cases on the question.
The courts tend to look at the facts of the particular case to obtain greater justice
for that case and thereby increase their own control over the board or commission.
Also, political philosophies and interests frequently enter into the case at this point.15Generally there is a statute on this point. In Montana the statute is REvisED CODES
OF MONTANA, 1947, § 92-838.
'84 NACCA N.J. 82, 146-149 (1949) ; 5 NACCA N.J. 87, 88 (1950).
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